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ABSTRACT 

.In this speech^t^e Assistant Attorney General for the 
Civil Piqht^s Division of the Department of Justice discusses the 
impact of racial and sex discrimination on the^ nation. The author 
reflects, on the high costs of discrimination, financially an$ 
socially, in terms of r'iot damage, underutiliza tion of the work 
for/ce, crime, and poor education. In discussing th*e Federal 
government's recent affi.r native action efforts, he notes that, 
despite equal opportunity legislation, institutional discriminatory 
barriers still exist and exacerbate problems of inequality. The 
author delineates the present administration's goals for affirmative 
action: i^^ a cessation of discriml nat^cry practices, (2) recruitment 
programs deslqne|l to in^crease pools of eligible minorities and women, 
)3) replacement of nofi-valid job related tests with valid devices, 
(U> increased minority and female hiring' and promotion, and (5> back 
pay for victims of past discrimination. The author concludes with a 
call for creativity in *the' implementation of affirmative action and 
education of the American public about the cofits of discrimination.' 
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We have just WITNESStD. IN Hi AMI. IN 1.980, 

the worst race riot in this country in 10 years. 
After the insurance claims adjustors complete their 
work, we may discover that this riot was one of 

THE MOST COsflY IN RECENT MEMORY, As A RESULT OF 
THE EVENTS OF LAST WEEKEND, WE ARE THE LOSERS: 
WE LOST MANY LIVES, MILLIONS OF DOLLARS FROM FIRE 
DAMAG^, MANY DOLLARS IN LOST REVENUE^ AflD MOST OF 
ALL, y^E LOST HOPE. '! ~ 

1 The loss of hope over, a jury' verdict 

ACQUITtiNG FOU'R WHITE POLicE OFFllCE^S ()F THE BEATING 

death OF A BLACk INSURANCE MAN IS ONLY O^JE^PART OF 

THE LARGER PICTURE. ThE BIG PICTURE TELLS US* 

THAT WHILE THE ECONOMIC SlTimTfON AMONG MOST WHITES 

HAS IMPROVED SI^^CE 1975, THIS HAS NOT BEEN TRUE 

FOR MANY l^EGMENTS OF THE 'BLA((k COMMUNITY, ApCORDING 

TO THE National Urb'an LEAGUE.^HiE^iNcg^E gap between 

O BLACK AND UlTE FAMIj-IES CONTINUES ft) WIDEN. ThE 

^BAN League studies tell us Vhat inflation 

DISPROPORTIipNATELY ERODES THE PURCHASING POJfER 

OF BLACK FAfilLlES. FOR EXAMPLE, TJ^E REAL INCOME ^ 

OF WHITE'^FAMILIBS INCr^EASED BETWEEN 1975 AND 1977. 



At THE SAME TIME/ THE REAL INCOME OF BLACX 
FAMILIES DECLINED. In /ADDITION*. THE JOBLESS I 
6AP BETWEEN BLACKS AND WHITES CONTINUES TO WIDEN. 
And WHITE HIGH SCHOOL DROPOUTS STILL HAVE ABOUT 
THE ^SAME JOBLESS RATES AS BLACK COLLE^GE GRADUATES. 

' Despite the plethora of federal laws 

<€NACTED in the past DECADE^ RACIAL AND SEX 
DISCRIMINATION CONTINUE TO TOUCH A LARGE SEGMENT- 
OF our" POPULATION. flOREOVER. DISCRIMINATION'S 
NOT BEEN .CONFIWED'TO A SINGLE MINORITY GROUP. 
BUT AFFECTS WOMEN. HISPANICS. NATIVE AMERICANS^ ; 
AsIAN^AmERICANS.AND INSTITUTIONALIZED PERSONS. 

For example. American Indian^ have the lowest 
'income of any group in america. and their 

UNEMPLOYMENt RATE IS 3.6 tIMES THE NATIONAL 

AVERAGE. Another example: while Spanish-surnamed 
Americans increased their PARTiciPAfcoN in the 

WORK FORCE FROM 1966 TO 1976. THE GAINS WERE MADE 
PRIMARILY )^ LAW PAYING BLUE COLLAR AND SERVICE 

WORKER POSITIONS. , r^-~-^ ' 

A STUDY -COMMISSI OWED BY THE INSTITUTE 

FOR Research on Poverty at th^ University 'of. 
Wisconsin CONCLUDED that the earnings of black 

.MALES WOULD increase 26 PERCENT Vo 35 PERCENT IF 

> 
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LABOR MARKET DISCRIMINATION WERE ELIMINATED. A 
SIMILAR STUDY /at THE SAME INSTITUTE CONCLUDED 
THAT ENFORCEMENT OF SEX DISCRIMINATION CHARGES 

UNDER Title VII reduced the male/female earnings 

DIFFERENTIAL BETWEEN 1967 AND 197(1 BY ABOUT 7 
PI^RCENTAGE POINTS OVERALL AND BY ABOUT )M PERCEI^TAGE 
POINTS IN THE PRIVAT-E SECTOR. I 

It has BEEN OBVIOUS FOR SOME TIME^ THEN^ THAT 
THE DISPARATE EARNING POTENTIAL OF BLACKS AND WHITES. 

HispANics AND Anglos, males aptd fe|ales is due in 

LARGE PAR^^ Tb racial AND SEXUAL DISCRIMINATION. 

WhIvt Miami makes even more obvious is just how Costly 

■F 

THAT DISCRIMINATION IS. 

/ In rtvCT. THE COSTS OF THAT DISCRIMINATION . 

ARE TREMENDOUS. DISCRIMINATION IN SCKjdOLS MEANS 
THAT THE TAXPAYERS PAY TO EDUCATE A ! LARGE PART OF 
Om POPULATION In public SCHOOLS WHO GRADUATE WITHr 
OUT BEING ABLE TO READ AND WRITE. RETURNING ONCE 
AGAIN TO THE^ RECENT EVENTS IN HiAMI. THE STATE SCHOOL 
SYSTEM OF WHICH MlAMI IS A PART WA?^ OFFICIALLY 
SEGREGATED UNTIL 1971.' A ffEDERAL DISTRICT JUDGE 

HAS POUND THAT Florida operated a i^al s(;hool sVsteK 
UNTIL 1970-71. And THE effects of that segregation * 



« 

are very costly . . ] 

For exampl,e> the taxpayers in Florida are 
paying for the administration of a- test^ a separate 
procedure from testing what is actually taught in 
high school courses^ that supposedly identifies 
functional literacy, right now there is a class 
action suit. before the fifth circuit on behalf 
OF Florida public high school students challenging 

THIS test which they MUST PASS TO GRADUATE. APTEft 
THE FIRST THREE TIMp THE TEST WAS GIVEN.:2H PERCENT 
OF, BLACKS^ COMPARED TO 1.9 PERCENT OF WHITES^ 
WERE.1JNABLE TO PASS THE TEST ON THREE ATTEMPTS. 

Plaintiffs won a 'four-year iNJUNCTidN from the 
. Unitep States District Court jn Tampa in part 
because the disparate results had not been proven ' 
by the defendants to be unrelated to fljor| da 's 
dual school system. o ^ 

-How. MUCH DID Florida pay to develop and 

ADMINISTER THIS STATEWIDE TEStV AnD HOW MUCH 
DO WE ALL PAY WHEN A SUBSTANTIA^ NUMBER OF OUR 
YOUNG PEOPLE^ AS A RESULT OF TH^ ^CONTINUING EEEECTS 

■ . . f. • • . • 

OF .THE PAST dUAL feCHOOL SYST6M> A^E NOT TAUGHT THE 
BAaiC SKILLS NEEDED TO LIVE IN AND!« INTERPRET THE 



WORLD AROUND THEM. Or WHEN THOSE THAT DO MASTER 
THE BASIC SKILLS^ AND DO ATTEND COLLEGE. OFTEN 
A PUBLIC COLLEGE OR UNIVERSITY. CAN' ONLY FIND 
WORK TO THE SAME EXTENT AS IF THEY HAD DROPPED 
OUT OF HIGH SCHOOL? 

. . One OF THE MOST APPALLING STATISTICS 
I HAVE COME ACROSS RECENTLY IS THAT THERE ARE 
MORE BLACK MEN BETWEEN THE AGES OF 18 AND 22 IN 
PRISON. THAN IN COLLEGE. HoW MUCH ARE WE PAYING^ 
TO KEEP THESE F^ISONERS IN INSTITUT IONS? v ThE. 
$10,000 PER YEAR WHICH THE FEDERAL SYSTEM SPENpS 
PEli PRISONER COULD CERTAINLY PAY FOR AN EQUIVALENT 
--YE'AR in COLLEGE, AnD THE MONEY SPENT TO INCARCERi^TE 
YOUNG OFFENDERS IS OFTEfS NOT ENOUGH TO PROVIDE 
DECENT LIVING CONDITIONS. ThE CONDITIONS OF 
CONFINEMENT IN MANY OF OUF/ PRISONS ANq JAILS 
ARE NOT ONLY UNCONSTITUTIONAL; THEY ARE INHUMAN. 

Another COST OF D I SCR I'll NAT,ioN. ' ' 

There is no doubt about it.. Discrimination 
against racial minorities* and women is costly, 
There is-K^other group of people in this society 

WHO are also VICTIMS OF DISCRIMINATION. TheRE 
ARE -ESTIMATED- TO BE FROM 20 TO 35 MILLION PEOPLE 
IN THIS NATION WITH DISABILITIES; 2 MILLION OF 



these may be" consljoered severely handicapped. 
And yet this large group of people- has been - 

ISOLATED AND SEGREGATED FROM THE V IN STREAM 

OF SOCIETY. At what cost? 

Senator Randolph answered that question 
DURING THE. 1978 Senate Debate r&garding certain 

AMENDMEN^TS TO TH^" REHABILITATION AcT OF 197?. 

He said: "There was a .day when services to 
handicapped people mi ght- have<be en considered - 
COSTLY. Today, we know that it is the failure 

TO provide adequate services WHlbn IS COSTLY. 

There are 2.8 million people today who receive - 

DISABILITY PAYMENTS. under SOCIAL SECURITY/^ND 
MILLION DISABLED WHa ARE RECIPIENTS UNDER 
SSI. lY CAN COST FROM $6,000 TO $8,000. PER YEAR 
TO KEEP A MENTALLY RETARDED PERSON IN A SHELTERED 
WORKSHOP ^m yet.' with appropriate REHABILITATION ^ 
SERVICES. SUCH A PERSON CAN BE TRAINED FOR 
PRODUCTIVE EMPLOYMENT AND BE TURNED INTO A TAXPAYER 
WITHIN A5 LITTLE AS 8. mNTHS. ThE REHABILITAT'ION; 
OF HANDICAPPED PERSONS IS NOT A PROGRAM* WHICH 
COSTS MONEY. It IS A PROGRAM WHICH MAKES MONEY. 
It IS AN INVESTMENT IN THE FUTURE OF AmeRvIcX WHICH 
TURNS WASTED LIVES INTO PRODUCTIVE ^INCOME FOR 
rhE PERSON AND JHE TREASURY." , 



■ Affirmative action by thf Federal governmenj has 

COME A LONG WAY IN A SHORT TIME. ^RIOR TO THE 196^'$. MOST 
GOVERNMENT ACTIONS WHICH WERE CONCERNED WITH CIVIL RIGHTS" 
SIMPLY INVOLVED THE ILLEGALITY OF DISCRIMINATION,. Th^ 
CONCEPT 'OF PROVIDING A REMECY FOR SUCH DISCRIMINATION HAS 
ONLY r'eCENTLY EVOLVED. 

The fprst formal governmental action ever taken on 
the matter of racfal discrimination in employment' was 
ExEcljTivE, Order 8802. This Executive Order, which was 
issued BY President Roosevelt in 19^11. barred discrimination 

IN the EM.PLOYMfNT OF WORKERg IN DEFENSE INDUSTRIES OR 
GOVERNMENT BECAUSE OF RACE. CREED. COLOR OR NATIONAL ORIGIN. 

ALtHouGH President Roosevelt issued a stronger 

executive order two years LATER^IN W\5j^ IT WAS NOT UNTIL 
EARLY i96r THAT A FIRST. TENTATIVE STEP TOWARD CONCRETE 
AFFIRMATIVE. ACTION WAS TAKEN. ThE EXECUTIVE ORDERS BEFORE 

1961 focussed on passive nondiscrimination. i n 1961. 
President Kennedy issued an Executive Order which required 
federal contractors to pursue actively equal employment. in 

FACT> THE ORDER -DECLARED. "ThE CONTRACTOR WILL TAKE AFFIRMATIVE 
ACTION TO ENSURE THAT APPLI-CANTS ARe\eMPLOYED. AND THAT 

employees are treated turing employment. without regard to 
their rag^ei creed; color. or natiqnal origin." (executive 
Order 10925),* " ' • . . 

At LEAST PASSIVE NONDISCRIMINATION ON THE BASIS OF 
"RACE WAS\PRESIDENTIAL POLICY SiNCE PRESIDENT ROOSEVELT; THE 



FIRST MAJOR FEDERAL ACTION RELATING TO SEX INEQUALITY IN 
EMPLOYMENT DID NOT OCCUR UNTIL THE EqUAL PaY AcT OF 1.963 
WAS PASSED BY CONGRESS. THEN. IN 1%^. TiTLE VII OF THE 

Civil Rights Act was passed, prohibiting general employment 

•DISCRIMINATION ON THE BASIS OF SEX AS WELL AS RACE. 

Court decisions interpreting Title VII have firt^ly 

ESTABLISHED THE PRINCIPLE OF AFFIRMATIVE ACTION. ThE 
COURTS MOVED AWAY FROM SIMPLE RULINGS REQUIRING INDIVIDUAL 
COMPENSATION FOR INDIVIDUAL ACTS OF DISCRIMINATION. JUDICIAL 
DECISIONS CONTINUE TO PLAY A MAJOR ROLE IN THE DE^^ELOPMENT 
OF A NEW PUBLIC POLICY REQUIRING ACTIVE PARTICIPATION IN 
FORMULATING APPROPRIATE RELIEF BY THOSE FOUND GUILTY OF 

discriminating on the basis of race or sex. 

Despite the equal opportunity laws of the T%0's 
and the development of a federal civil rights policy that 

EMPHASIZES AFFIRMATIVE ACTION. IT HAS BECOME INCREAS I RgLY 
CLEAR THAT WELL- INSTITUTIONAL I ZED DISCRIMINATORY BARIRIERS' 
PERSIST IN KEEPING OUT LARG^ NUMBERS ^OF QUALIFIED WOMEN AND 

MEN. The past effects^ Inequality, the disproportionate 

EFFECT of a shrinking ECQNOMY ON EMPLOYMENT R^TES-fOR BLACKS 
AND WOMEN. AND THE^ UNFORTUNATE EFFE^ OF SPENDING MORE 
GOVERNMENT RESOURCES MONITORING COMPLIANCE THAN ACTUALLY 
ENFORCING SANCTIONS^ HAVE ALL COMBINED TO PRESENT A GLOOMY 

♦ 

PICTURE INDEED, The PERSISTENT UNDERUTILIZATION OF VAST 
RESERVOIRS OF TALENTED WOMEN AND MINORITIES IS SIMPLY 
STAGGERING, 



Jt seems to#«e?that we cannot, particularly 
after i^iami^ lose sight of the real meaning of 

AFFIRMATIVE ACTION. VIe MUST DEVOTE OURSELVES TO 
REMINDING AmErIcA IN CONCRETE AND ^PEjllFIC TERMS • 
OF STAGGERING COSTS OF CONTINUED DISCRIMINATION. 
We must SHOUT out the many .'WAYS IN WHICH THE PRESENT 

dispa^rities between blaq^s and whites^ befw^een males 
and females^ between the handicaf>ped ^nd those of 
us who are physically whole^ between hi span ics and 
Anglos^ between Native Americans and those whose 
ancestors came over on the '^ayflow^ . are the result 
of past discrimination which in many ways has become 

INSTITUTIONALIZED^ SUBTLE AND COVERT P||eSENT 
DISCRIMINATION. PROGRAMS DESIGNED TO PROVIDE 
^^^PiftEASED OPPORTUNITY FOR MINORITIES AND WOMEN ARE 
LE6|\TIM^TE R^PONSES TO THE l'INGERING EFFECTS OF _ 
PA^T t)ISCRlMINATION. WE MUST EDUCATE INSTITUTIONS 
^ND C0RP0RATI0l5jri*/HC) RES^^ TAKING ANY ACTION. He 
MUsV.4lt)W THEmAhE WAYS IN WHICH THEIR PRIOR 
PRACTICES WERE DISCRIMINATORY AND IN WHICH THEIR 



PRESENT PRACTICES REINFORCE THAT DISCRIMINATION. 

The AFFIRMATIVE ACTION POLICIES OF THIS 
ADMINISTRATION/ COMPARED ESPECIALLY TO EA|?lI EQUAL 



EMPLOYMENT EXECUTIVE ORDERS^ ARE GEARED TOWARD 
ACTIVELY DISMANTLING THE MOST WIDESPREAD^ AnD a 
DEEPLY ENTRENCHED F^RflS OF I NSTITUTIONALI ZlED 
DISCRIMINATION. ThE GOALS OF AFFIRMATIVE ACTION 
IN THIS ADMINISTRATION HAVE CENTERED ON CHANGING 
tINSTITuVlONALIZED INEQUALITY. We RECOGNIZe\ 
THAT PRESENT INEQUALITY IS THE OUTGROWTH Of\ 
DEEP4-Y IMBEDDED STRUCTURES OF PAST ^DISCRIMINATION. 

We have SOUGHT IN THE PAST AND WILL 
CONTINUE TO SEEK WHER^^^APPROPR I ATE THE FOLLOWING 
REMEDIES IN SUITS WHICH WE BRING: 1) A CESSATION 
OF DISCRIMINATORY PRACTICES; 2) RECRUITMENT 
PROGRAMS DESIGNED TO INCREASE POOL^ OF ELIGIBLE 
MINORITIES AND WOMEN; 3) THE REPLACEMENT OF NON- 
JOB-RELATED WRITTEN AND OTHER TESTS WITH VALID 
devices; ^) GOALS FOR INCREASED MINORITY AND 
FEMALE HIRING. CoURTS HAVE HELD AND WE CONCUR , 
THAT NUMERICAL HIRING AND PROMOTIONAL GOALS ARE . 
A LAWFUL- AND' APPROPRIATE REMEDY TO CURE PAST 
DISCRIMINATORY. PRACTICES WHICIi^CLUDED MINORITIES 
AND WOMEN FROM OBTAINING POSITIONS. NUMERICAL 
60ALS MAY BE THE ONLY PRACTICAL WAY OF MAKING 
MEANINGFUL PROGRESS TOWARD EQUXDoPPORTUNITY; / 
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5) BACK PAY FOR VICTIMS OF PAST DISClRIMINATION . 

And v/E MUST be creative. Just as in 

J ' • EMPLOYMENT CASES WHERE AFFIRMATIVE ACTION PLANS 

ARE WELL ESTABLISHED TCT REMEDY PAST DISCRIMINATORY 
PRACTICES^ SO TOO IN SCHOOL CASES WHERE A CO|ISTI- 
) TUTIONAL VIOLATION IS ESTABLISHED^ A SCHOOL BOARD 
IS OBLIGATED TO REMEDY THE CONTINUING EFFECTS OF 
THAT VIOLATION. AnD THE SUPREMP- CoURT IN CiTY OF 

Ej3M£-V. United States recently acknowledged that 
Congress was acting appropriately when it appljed 
an affirmative action argument to the extension 
OF THE Voting Rights Act. Considering the low 

BLACK voter REGISTRATION IN COVERED JURISDICTIONS^ 
. . THE ABSENCE OF MINORITY ELECTED OFFICIALS IN STATE- 

WIDE OFFICE^ AND THE NEED TO PRESERVE THE MODEST 

Hi 

progress OF THE LAST FEW YEARS^ AN AFFIRMATIVE 

requirement that voting changes in covered jurisdictions 
be precleared was still necessary to era^itcate the 
lasting effects of purposeful dj scr i mi nation.. 
Similarly in the area of metropolitan relief where 
^ housing policies affect scfiool segregation^ we need~ 
to develop factual recbrds that support interdistricx 
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HOUSING, ANP SCHOOL RELIEF, AS AN AFFIRMATIVE MEANS 
OF REntOYlN© PAST DISCRIMINATION. 

I NO'r HfRE TO SUGGEST THAT AFFIRMATIVE 
ACTION IS THE^ANSWER TO HlAMl. Or THAT THE FEDERAL 
60VJERNHEHT HAS AN ANSWER FOR MlAMl. I DO BELIEVE. 
HOWEV^.,THAT BY EPUCATING AmEFTiCA TO THE PERVASIVE 
HFE-THREATCN1N6 COSTS OF DISCRIMINATION. WE WILL 

RIGHT DIRECTION. 



BE W)RK1N6 TOGETHER I|* ^ 
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